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INTRODUCTION

The Dupont/Invista Pensioners Association – Canada is a not for profit organization incorporated in Ontario in 2006. Its purpose is to promote the interests of current and future beneficiaries of the INVISTA (Canada) Pension Plan, which involves over 1800 active employees and more than 3200 pensioners located throughout Canada but primarily in Ontario.

The Association was founded in 2003 by a number of concerned pensioners following the sale of DuPont Canada Inc. to Koch Industries of Wichita, Kansas. DuPont Canada had a long history of compliance with disclosure requirements for “reporting issuers” relating to financial statements and other matters. These included regular information on the financial condition of its Pension Plan. Employees and pensioners thus had a regular and convenient access to all of this information. Acquisition by a private company changed this situation dramatically. Koch and its Canadian subsidiary, INVISTA (Canada) Company publish no financial information whatever.

We have greeted with enthusiasm the appointment of the Expert Commission by the Government of Ontario because it provides an excellent opportunity for all parties, retirees in particular, to bring to your attention and that of the government and the public many of the deficiencies and inequities which we see in the current pension legislation, regulations and administration in this Province. We recognize that the Commission will hear from many parties in the course of its work, many of these well financed corporations with professional representation. We fully expect the Commission to give close and sympathetic attention to the views of pensioners who are not so funded and represented. They are the most vulnerable and least represented of the parties who will come before you. Yet they are the persons who will be most deeply affected by your decisions and they represent a significant and growing element in the voting population of Ontario.

PENSION PLANS AND PENSION TRUST FUNDS

Early pension plans were conceived as benevolent provision by employers for the welfare of their retired workers. This has changed radically over time. Today’s pension plans are the result of collective bargaining and of policies to help attract and retain good employees. In the final analysis pension plans are voluntarily established for the benefit of both the employee and the employer.

Properly viewed, a pension plan is a method by which part of an employee’s current earned income is converted into retirement income. With a defined contribution (DC) plan the employer pays out the funds immediately into an investment program established on behalf of the employee(s). In contrast, with a defined benefit (DB) plan the employer creates a trust fund to hold assets estimated to be at least adequate to meet its pension obligations. This may not require the immediate payout of funds on an ongoing basis. In both cases however it is compensation that has been earned by the employee and its ultimate payment should in all cases be guaranteed.

Under trust law, a trust fund is created for the benefit of a beneficiary or beneficiaries. The sponsor of the trust typically retains control of the assets in the trust but is not free to access those assets. In the case of a pension trust created in association with a DB pension plan, the assets which have been contributed to the trust are no longer the sole property of the plan sponsor. They should be viewed as income already earned by the employee under his/her employment contract which has been irrevocably paid into a trust fund to be held for his/her future benefit.

In the case of a DC plan, the employee knows immediately if the employer’s obligation to him has been met. The ultimate pension to be created, however, is at risk from market action and inflation throughout the period until the periodic payout arrangement is settled.

With a DB plan whether or not the fund created by the employer is adequate to meet its obligation will depend on a number of factors. Primary among these is the quality of the actual evaluation which drives the contribution rate for the plan based on assumptions about:

· the investment performance of the trust fund

· the longevity of the pensioner group

· long term interest rates

· changes in pension benefits

· changes in employment income upon which pension entitlements are determined.

Because the actuarial report is currently prepared on a triennial basis, the potential for its projections to be inaccurate or at least out of date, is significant. Further complicating the issue is the fact that the actuaries making these assumptions are generally selected by the plan sponsor. This has the potential to create a conflict between controlling the sponsor’s costs and meeting the funding needs of the plan. This despite the fact that in most cases it is the pension trust fund and not the sponsor that pays the actuarial fees.

In virtually all cases when the recipients of a DB pension learn that the employer’s contribution is inadequate to meet the obligation to them they are no longer a part of the work force, are in no position to influence the situation, and are unlikely to be able to create a supplemental source of income to compensate for their loss.

THE PENSION BENEFITS ACT

In 1965 Ontario was the first jurisdiction in Canada to introduce a pension benefits act. It provided a legal and regulatory framework defining certain vesting and funding rules for employer sponsored pension plans. Periodic adjustments have been made since then but only Quebec and Alberta have significantly overhauled their legislation in an effort to respond to current realities. Ontario’s legislation is overdue for modernization. It is noteworthy that pensioners are given little recognition and virtually no status under current legislation. The Act refers to them in a somewhat deprecating way as “former members”.

Today’s economic landscape is significantly different from that of the early 1980s, let alone the 1960s. Volatility of financial markets has created periods of significant deficiencies in pension funds which have been widely publicized. Several major threatened or actual bankruptcies (e.g. Stelco, Algoma, Slater Steel, etc.) have highlighted for pensioners just how risky their pension assets may be. Similarly, corporate reorganizations (Air Canada, Sears, DuPont Canada) have made apparent the lack of adequate, accessible information for pensioners on the financial condition of the plans on which they depend.

If the Ontario pensions system is to be made equitable and is to be viewed as such by those whose livelihood depends on it, and if the fundamental legal rights of pensioners are to be recognized in such a system, the Act needs major amendment in the following areas:

1. Funding Requirements

A pensioner’s key concern is, and must be, the funding of his pension plan. This dependency exists at a point in the individual’s life when a significant adverse financial development is an unrecoverable event. If he/she can be sure that the plan is fully funded on a continuing basis, most other concerns are far less important. Unfortunately recent experience has shown that many plans are significantly underfunded and some have had to be granted special dispensation from the already loose funding requirements. Regrettably others have been wound up in a deficiency position imposing serious hardship on the pensioners involved. Even in cases where the Pension Benefits Guarantee Fund (“PBGF”) has provided “fall-back” protection, the results are still inadequate.

In an advanced industrial society pensioners should be secure in the knowledge that the fund which pays their pensions is solvent on a continuous, current basis. By this we do not mean on a day-to-day basis. However the current requirements under the Act for periodic actuarial reports are obsolete. The three year intervals, and the nine month delays permitted for filing, are unconscionable and inappropriate under present conditions of rapid change in markets and business conditions. Further, given today’s technology in information systems and actuarial science, there is no excuse for not requiring at least annual assessments of the solvency of every plan in the system, made available with the shortest possible delay following the end of the fiscal period. Requirements for curing shortfalls should be imposed as soon as deficiencies become apparent.

Currently, private single employer category pension plans registered in Ontario must eliminate a solvency deficiency within 5 years. It has been suggested that this period be increased to 10 years as was done in the Federal arena, on an exception basis, for Air Canada. If this extreme remedy must be used to salvage a catastrophic situation it is understandable – but to suggest that this approach be taken for all pension plans is to encourage and sanction the poor management of pension funds. Forward looking legislation should be designed to prevent solvency deficiencies and, if they do occur, to require that they be corrected promptly.
Until recent years pensioners have been able, in some cases, to rely on the surplus in a trust fund for the emotional security which this might represent. Recent experience has shown the inadequacy of this approach. In our opinion, the thrust needs to be that of preventing the development of deficits and this can be achieved if evaluation studies are frequent and enforcement is prompt. If this could be achieved much of the heat under the current dispute over ownership of surpluses could be eliminated. For the record, it is our opinion that in any split or winding up of a pension plan the contributors to any surplus in the plan should be entitled to that surplus on a proportional basis.

Continuous solvency would also contribute to relieving much of the pressure on the PBGF by ensuring that it is not faced with another demand upon it similar to the Algoma problem of a few years ago. The Fund should remain active as the ultimate safety blanket, and the applicable current financial limits should be brought into line with current realities in terms of income levels.

When a significant corporate reorganization occurs (either via sale of assets or share purchase) and one of the outcomes is the potential transfer of the entire pension plan from the existing sponsor to the new purchaser, the Financial Services Commission of Ontario (“FSCO”) has the capability to determine whether the transfer is in the best interests of the plan members. In our view, FSCO should have the further authority to require annuitization of the plan to protect existing pensions. In considering whether annuitization of benefits is to be required, all parties: FSCO, sponsors, active employees and pensioners should be involved.

2. Timely Reporting and Enforcement
As noted above, information on plan condition is normally developed only once every three years. There is then a nine month delay before the report becomes available to pensioners who wish to review it. In today’s economy of rapidly changing corporate fortunes, much can change in a period of three plus years.

While plan assets must be reported annually, sponsors may choose whether they report i) on the condition of the plan, in which case they must also report liabilities, or ii) on the condition of the trust fund, in which case they need only report on the assets. A reasonable evaluation of the financial condition of any pension plan or trust fund would require clear disclosure of both assets and liabilities. Either of these “financial statements” is filed six months after the fiscal year end, typically by June 30 for a December 31 fiscal year end. Normal corporate disclosure of audited financial statements is much sooner after the fiscal year end. The standard for pension plan (or fund) filings appears to have been set for the convenience of sponsors and their auditors, not for informing pensioners or the regulator on a timely basis.

Despite these overly generous time lines sponsors can ask for and receive extensions. Even then, delinquencies occur. One of the stated objectives of FSCO for 2006 was to “evaluate the delinquent filing process as it currently applies to plans registered with FSCO”. If sponsors find that they can ignore the timely filing requirements of the Act pensioners are further deprived of the relatively scant information available to them.

Revising the timeliness for filings to a more appropriate schedule based on current corporate capabilities and practices for all other financial reporting, and enforcing these requirements rigorously would be in the best interests of the pensioner and would not penalize the responsible sponsor. Publishing a list of delinquent sponsors on the Commission’s web pages could have a salutary effect on the delinquents and might also alert pensioners, particularly those most at risk, to the need for extra vigilance.

3. Employee and Pensioner Participation
The assets in a pension trust fund should not be viewed solely, or even substantially, as the sponsor’s assets. As noted earlier, they should be viewed as income earned by the employee or pensioner under his/her employment contract where the payment of which has been deferred until retirement. Certainly employees and pensioners have a keener interest in the success of the fund than anyone. Yet, even the slightest participation in the management of the fund is denied them except in the case of the most enlightened sponsors. Representation on the board of trustees, or any other body which controls the trust fund, is long overdue. The ultimate control of the fund would still be in the sponsor’s hands; however the employees’ and pensioners’ voice could be heard and they would have much earlier warning of any change in the circumstances or investment direction of the fund which governs their livelihood.

While the provision in the Pension Benefits Act for creation of an Advisory Committee might appear to provide an opportunity for pensioners to obtain information about, and exert some influence on, the governance of their pension trust funds, this is more apparent than real. Creation of an Advisory Committee is entirely dependent on the co-operation of the plan sponsor and thus is the prerogative of the plan sponsor. If the sponsor chooses not to accommodate creation of such a committee, none is created. Even if a Committee is created, pensioners may have only one representative on it. Efforts to organize an advocacy group to press for formation of a Committee are also constrained by privacy legislation, which makes assembling lists of interested pensioners difficult, especially without the active support of the Plan sponsor. Stronger legislation, insisting on the provision of plan financial information to pensioners, and representation on the body administering the trust fund, would, in any case, be much more effective than the “Advisory Committee” approach.

4. Communication with Pensioners
The current premise is that all interested parties have access to the plan records on file with FSCO. For pensioners in locations remote from Toronto this is clearly not the case. Furthermore, quite apart from the information which each pensioner might obtain through the delayed, laborious and time-consuming exercise of examination of FSCO filings, pensioners should be entitled to direct communication about their pension plan and trust from the sponsor. All of the information submitted to FSCO could, and should, be communicated directly to pensioners by the sponsor. In addition, they should be informed of any restructuring of the corporation such as sales, mergers, reorganizations etc. all of which could expose them to serious risk. It is unconscionable that a pensioner (and often even active employees) should learn first through a newspaper or on the internet that the firm that he/she has served loyally for many years has gone bankrupt, or has a new owner who may have no sense of responsibility towards the pensioner.

There are also compelling reasons for mandating the immediate disclosure to all who are affected, both active and retired, of contribution “holidays”, of actuarial deficiencies of any kind and of any failure to make timely payments into the pension trust fund. Such events should be treated as red flags of impending serious difficulties until proven otherwise.

A case in point:

In 2003, E.I. DuPont de Nemours & Co. Inc. (DuPont US) then US-based majority owner of DuPont Canada Inc. determined that it would exit its world-wide textile fibres business. This strategic decision resulted first, in the acquisition by DuPont US of the approximately 25% of the Canadian company’s shares previously held by the public. Shortly thereafter DuPont US sold all of the shares of the Canadian company to Koch Industries, a privately-owned US corporation which was acquiring DuPont’s world-wide textile fibres business. As a result, the Pension Plan of DuPont Canada Inc., which has existed since 1919 with DuPont Canada and its predecessors as sponsor, became the responsibility of Koch’s Canadian wholly-owned subsidiary, INVISTA (Canada) Company.

In the few years prior to this change of corporate ownership, the DuPont Canada Pension Plan, like many other plans in that period, developed significant pension fund deficiencies, and at June 30, 2003, had a solvency deficiency of about $300 million. These deficiencies had been appropriately disclosed in the published financial statements of Dupont Canada in the years 2000-2003. Pensioners and others were thus able to acquire information on the financial condition of the Plan, and of the corporation on whose performance it depended, and, if they chose, to enquire of the sponsor about the security of their incomes. As part of the sale transaction, DuPont US made a top-up payment of $300 million to cure the entire deficiency.

For various reasons, still not entirely clear, however, the formal evaluation required by the Pension Benefits Act of Ontario to be filed with FSCO within one year of the determination of a specified solvency deficiency, was not filed with FSCO until late 2005. While there had been verbal assurances from DuPont Canada that the top-up payment had been made, only the actuarial evaluation and its filing with FSCO could provide adequate public assurance that the Pension Fund had been restored to a fully-funded and secure condition. A small group of concerned DuPont Canada pensioners expressed continuing alarm about the delinquent filing to FSCO during the period between late 2003 and late 2005 when the evaluation document became available for review. This experience provided an object lesson to Dupont Canada pensioners about the need for vigilance about the condition of their Plan, and the attendant difficulties in obtaining ready and open access to the relevant information. DuPont Canada, as a public Canadian corporation, had met all regulatory and disclosure requirements in an open and timely way. INVISTA (Canada), the new Plan sponsor, is privately owned and, as such, is not required to comply with comparable public reporting standards.

These circumstances, and the related experience, have impressed on the pensioners the vast changes imposed by a change in corporate ownership on their access to information, and on their confidence in the security of their pensions.

Pensioners of a firm which is “taken private” and, as is frequently the case, then subjected to a sale of it’s shares or its assets are immediately exposed to a risk few of them would have contemplated before retirement. The new plan sponsor is no longer a public “reporting issuer” and is no longer required by law to publish financial results of any variety, in annual and quarterly reports, or to issue press releases on these matters. Pensioners who may previously have been well informed about the financial condition of the sponsor of their pension plan no longer have access to any information which might ease any personal anxiety and concern they might have. While it is possible, with some effort and expense, to search existing public disclosure regarding the pension trust fund even this information is not easily accessible and is invariably out of date. There is no legal obligation on sponsors in these “private” cases to report to pensioners on the financial condition of the plans upon which they depend for their livelihood. There should be.

SUMMARY

The pension system in Ontario, while perhaps adequate under conditions which existed some 30 years ago, should now be viewed as an anachronism and one which does serious disservice to the senior citizens of the Province. A variety of authorities have also pointed out the criticality of an effective pension system to the economy of the Province and the country at large.

This paper has attempted to show why the Ontario pensioner has a right, and a serious need, to be an informed participant in this system and an active participant in its revitalization.

We respectfully suggest that the Ontario Pension Benefits Act is in urgent need of revision which will:

1. Strengthen the funding provisions by:

· requiring that all plans be solvent on a current basis and that any shortfalls be addressed as soon as deficiencies become apparent.

· initiating an annuitization process in situations of major corporate reorganizations when it is deemed that the purchaser may not be able to honour the plan commitments.

· providing an update to the provisions of the PBGF to reflect current income realities; and requiring that these supplementary payments be increased to reflect annual CPI escalation.

2. Mandate timely reporting by:

· recognizing the technological advances in financial reporting and requiring prompt and accurate reports to the regulator.

· requiring all sponsors, whether public “reporting issuers”, or private companies, to provide the same comprehensive information to pensioners.

· limiting reporting extensions to cases which can be clearly justified.

· establishing significant penalties in cases of delinquent reporting.

· ensuring that the regulator has the capability, resources and authority to effectively ensure adherence to the Act and regulations.

3. Provide for the participation by pensioners in the administration of their pension trust funds by:

· mandating pensioner representation on any committees or other agency which controls the fund.

· Requiring the sponsor to cooperate in the formation and operation of an Advisory Committee if such a system is to be continued.

4. Require timely and direct communication with pensioners on vital issues such as:

· actuarial deficiencies in the plan, 

· contribution holidays,

· failure to make scheduled payments,

· all information submitted to FSCO

· corporate restructuring which effects the pension plan or the pension trust fund.

Ontario pensioners are asking for no more than is owed them under their employment contract with their employers. An equitable pension system must ensure that they receive no less.

