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INTRODUCTION

The Nursing Homes and Related Industries Pension Plan (the “NHRIPP”) is a defined benefit, multi-employer pension plan with 313 contributing employers, 28,000 active members, 3,900 retirees and assets in excess of $630 million. The NHRIPP’s membership is comprised of unionized and non-unionized employees in the nursing and retirement home industry. Unlike most multi-employer plans, the Trustees of the NHRIPP are all appointed by the unions which represent plan members in collective bargaining. 

The Multi-Sector Pension Plan (“MSPP”) is a more recent creation of the Service Employees International Union (“SEIU”) and the Canadian Union of Public Employees (“CUPE”).  Unlike most multi-employer pension plans, its membership is not restricted to employees in any particular industry. Rather, participation in the MSPP is available to employees in all industries except the nursing and retirement home industry. Many of its members are employees of very small employers which employ only a handful of staff who would not otherwise be able to participate in a defined benefit pension plan. 

The Trustees of these two plans are making a joint submission to the Expert Commission. Their experience in establishing two relatively new defined benefit pension plans, both with union-only appointed Trustees, puts them in a unique position to comment on some of the issues before the Commission.

The Trustees have decided to limit their submissions to only a few areas in which they believe they have a unique perspective or for which they feel there is the greatest need for change.

NATURE OF THE PLANS 

The Nursing Homes and Related Industries Pension Plan

The NHRIPP’s unionized members are represented by the SEIU, CUPE, the Canadian Auto Workers (“CAW”), the Ontario Nurses Association (“ONA”) and the United Food and Commercial Workers. The NHRIPP is now the standard pension plan for the nursing and retirement home industry in Ontario.  

A significant proportion of Ontario’s nursing and retirement homes are relatively small employers which would normally not be able to offer their employees the advantages of participation in a defined benefit pension plan. As a result, until the creation of the NHRIPP, the nursing and retirement home industry was largely one which did not offer defined benefit pensions to its primarily female workforce. This has now changed due to the efforts of the unions which have been the driving force behind the creation and the success of the NHRIPP.  The NHRIPP has expanded beyond the borders of Ontario and now has members in both Alberta and Prince Edward Island. 

The Multi-Sector Pension Plan

Since its creation in 2002, the MSPP has experienced phenomenal growth.  It now has 76 contributing employers, more than 4,700 active members and retirees and assets of almost $20 million.  In addition to its Ontario members, the MSPP also has members subject to the federal Pension Benefits Standards Act, 1985, c. 32 (2nd Supp.) and the pension legislation of Alberta, British Columbia, Manitoba, New Brunswick, Newfoundland and Labrador and Prince Edward Island. The MSPP was established as the result of freely-negotiated collective agreements. Accordingly, there is clearly a perceived need on the part of both the unions and participating employers for this type of plan.

In a time when many single employer pension plans are being wound up or converted to defined contribution schemes, the NHRIPP and the MSPP are new and growing defined benefit pension plans which provide the benefits of membership in a defined benefit plan to individuals employed in industries in which having no pension was previously the norm.  

The contribution rates of employers participating in both plans are set by the terms of their applicable collective agreements. The employers’ only obligations are to provide those contributions and the information required to administer the pension plans. Employers are not responsible for the funding of solvency or going concern deficiencies. Changes in the rate of  contributions must be secured through the collective bargaining process.  

Administration of the Plans

The Trustees of the NHRIPP and the MSPP have established a separate non-profit corporation to administer the two pension plans. The Multi-Sector (MS) Non-Profit Benefit Plan Administrators has offices separate and apart from the unions. The board of directors of the  Multi-Sector (MS) Non-Profit Benefit Plan Administrators is made up of Trustees from both the NHRIPP and the MSPP, some of whom serve as Trustees on both plans. 
While neither pension plan has been able to increase its benefit levels since inception, neither have they been required to reduce benefits. Contribution delinquencies are not a significant issue for either plan. Even in the case of two significant insolvencies affecting larger contributing employers, the Trustees of the NHRIPP were able to recover virtually all outstanding contributions and to make arrangements with the trustee in bankruptcy, in one instance, and the receiver, in another, for ongoing contributions during the period in which the bankrupt or insolvent employer was managed by the trustee or receiver.  

History of the NHRIPP and the MSPP

Nursing homes in Ontario are subject to the Hospital Labour Disputes Arbitration Act, R.S.O. 1990, c. H.14 (the “HLDAA”), which among other things, prohibits strikes and lockouts in the nursing home sector.  Where employees are represented by a union and collective bargaining fails to result in a new collective agreement, the dispute is referred to interest arbitration for binding resolution pursuant to the HLDAA. 

There has long been a practice of central bargaining in the nursing home sector whereby a number of the major nursing home chains bargain together with one of the  unions which represents employees in the sector. Traditionally, each union has bargained separately with the chains and accordingly, there has frequently been more than one round of central bargaining taking place at any one time.

A pension plan was first proposed by the SEIU in its 1984 central bargaining.  In interest arbitrations in 1984, 1986 and 1987, awards were issued which did not provide for the creation of a pension plan. However, the March 16, 1987 award of Arbitrator Martin Teplitsky regarding the SEIU homes gave notice to the parties that it was time that a pension plan be introduced for nursing home employees and directed the parties to deal with the issue in their submissions for bargaining in 1988. 

The parties did not reach agreement during that bargaining and Arbitrator Teplitsky issued an award on March 15, 1988 in which he directed that a pension plan be created with the following features: “mandatory after six months of service for all employees … employees and employers were each to contribute 2% of earnings in the first year, increasing to 4% each in the second year … and the plan is to be managed by a Trustee Committee made up of an equal number of employer and employee representatives”.

Although not part of his order, Arbitrator Teplitsky suggested that the SEIU and the participating employers could permit other trade unions and non-unionized employees who wished to participate in the Plan to do so. He left the details of implementation to be worked out by the parties during collective bargaining. 

Following the Teplitsky award, representatives of the employers and union locals party to that round of central bargaining met in an attempt to reach agreement on the terms of a jointly-trusteed, multi-employer pension plan. No agreement was reached and ultimately the employers decided not to participate in the administration of the pension plan. Accordingly, the NHRIPP Board of Trustees initially consisted entirely of individuals appointed by the SEIU. 

The  Teplitsky award resulted in approximately 3,000 employees becoming members of the NHRIPP. The SEIU then made participation in the NHRIPP by employers not subject to the Teplitsky award a priority in collective bargaining. In a number of instances, employers agreed to begin making contributions to the NHRIPP. There were also a number of additional HLDAA interest arbitrations in which participation in the NHRIPP was ordered by the terms of the arbitrator’s award. 

Other unions represented employees in the nursing home sector at the time of the Teplitsky award. While the SEIU represented the majority of nursing home employees, CUPE also represented a significant number. As a result of discussions between the two unions, the Trust Agreement establishing the NHRIPP was amended to permit participation in the plan by CUPE members and to provide for the appointment of Trustees by CUPE.

More recently, the CAW has begun to represent employees in the nursing home sector and in July 2005 as a result of an agreement amongst the unions, the CAW was provided with the right to appoint Trustees as well. Recently the ONA has negotiated collective agreements with a number of nursing homes which will permit employees to participate in the NHRIPP. ONA will also soon have representation on the NHRIPP’s Board of Trustees.

The Trustees of the NHRIPP decided early on that the plan should not expand beyond the nursing and retirement home sector. However, it became apparent to the SEIU and CUPE Trustees (at the time the CAW was not represented on the NHRIPP Board of Trustees) that it would be helpful to have a pension plan that mirrored the terms of the NHRIPP for employees in other sectors of the economy. Similar to the situation in the healthcare sector which led to the establishment of the NHRIPP, in 2001 SEIU and CUPE observed a lack of pension plan coverage in smaller, female-dominated workplaces. Such workplaces included childcare facilities and small social service agencies such as Associations for Community Living.  Where a form of retirement plan existed at all, it tended to be a group RRSP, often requiring only modest contributions and frequently  voluntary in nature. In the few instances where there were defined benefit plans, they had not fared well as their small size made them inefficient and vulnerable to the  insolvency or bankruptcy of the employer.

Accordingly, the unions set out to negotiate contributions to the MSPP, a pension plan which had yet to be established. Once they had signed up sufficient employers to qualify for designation as a Specified Multi-Employer Pension Plan, pursuant to the Income Tax Act, 1985, c. 2 (5th Supp.) the unions made application for registration of a pension plan with terms very similar to those of the NHRIPP. 

The MSPP received registration from both the Financial Services Commission of Ontario (“FSCO”) and the Canada Revenue Agency (“CRA”) effective January 1, 2002.  Like the NRHIPP, the MSPP Trustees are all appointed by unions. While there are different mechanisms for appointment of Trustees and other minor differences in plan administration, the benefit structure and plan rules are generally the same in both plans. 

By any measure, the NHRIPP and the MSPP are both very successful pension plans. They have grown significantly in a relatively short period of time and continue to expand during a time when few, if any, new defined benefit pension plans are being established. 

Based on their considerable history in administering these plans, the Trustees have identified a number of areas in which legislative reform would assist in encouraging greater participation in defined benefit pension plans and solve some of the problems faced by administrators of such plans.   

Solvency Funding 

FSCO’s view that multi-employer pension plans must be funded on both a going concern and a solvency basis has long been an issue of concern for the Trustees of the NHRIPP and the MSPP.  As a result, the Trustees welcomed the recent coming into force of Ontario Regulation 489/07 which amended R.R.O. 1990, Reg. 909 (“Regulation 489/07”) which provides that eligible multi-employer plans may elect to be designated as a Specified Ontario Multi Employer Pension Plan (“SOMEPP”) and thus be relieved of the obligation to be funded on a solvency basis until August 31, 2010. (As actuarial valuations typically need only be filed once every three years, the regulation effectively extends the moratorium until 2013.) 

The Trustees acknowledge that solvency funding is intended to ensure that all accrued benefits can be paid upon plan termination and thus protect members in the event that their employer becomes insolvent or bankrupt at a time at which its defined benefit pension plan is not fully funded. In Ontario, solvency funding also protects the assets of the Pension Benefits Guarantee Fund (”PBGF”) in that it helps to ensure that in the event that a pension plan is wound up due to the insolvency of its sponsoring employer there will be sufficient, or close to sufficient assets, in the plan to cover the cost of accrued benefits and thus reduce claims against the PBGF. 

However, multi-employer pension plans are significantly different in their structure than are single employer plans. As multi-employer plans receive contributions from numerous employers, the insolvency of any particular employer is unlikely to trigger the windup of a multi-employer plan.  As multi-employer plans are designed to continue indefinitely despite the fortunes of any single employer, requiring such plans to be funded on a solvency basis results in their being funded for an eventuality which will likely never occur and a resulting reduction in the current level of benefits available to plan members. Furthermore, as members of multi-employer plans are ineligible for PBGF coverage, requiring multi-employer plans to be funded on a solvency basis does not protect the assets of the PBGF.   

In multi-employer plans the contributions of participating employers are limited to the contributions required by the applicable collective agreements. In the event that poor investment returns, or falling interest rates, result in a solvency deficiency, the employers participating in that multi-employer plan cannot be required to increase their contributions to eliminate the shortfall.  Contributions may only be increased if the union and the individual employer agree to a contribution increase during the collective bargaining process. The Trustees are thus powerless to unilaterally increase contributions regardless of the funding level of the plan. Should a valuation reveal a solvency deficiency which cannot be eliminated by special payments capable of being funded by ongoing contributions, the only option for the Trustees of a multi-employer is to reduce benefits. 

As noted above, the Trustees welcomed the enactment of Regulation 489/07 which makes a moratorium on solvency funding available to Trustees should they elect to have their multi-employer plan designated as a SOMEPP.  However, it is only a first step since a temporary reprieve from solvency funding is really no reprieve at all.  Pension plans are designed and funded for the long-term. The Trustees of multi-employer plans need to be able to rely on funding rules which remain constant over the long-term in order to determine what level of benefits they can provide. If relief from solvency funding is terminated on August 31, 2010, benefits in many defined benefit, multi-employer plans will have to be significantly reduced even though, for the reasons cited above, solvency funding is inappropriate for such plans. The result will be retirees having lesser incomes than would otherwise be the case merely because the Trustees of their multi-employer pension plans are being required to fund for an eventuality that is unlikely to ever occur. 

Alternately, if the solvency funding regulation becomes subject to a number of extensions of relatively short duration, (as has been the case with the surplus sharing regulation), Trustees of multi-employer plans will be reluctant to improve benefits to the level capable of being funded on a going concern basis because such improvements will have to be clawed back should the extension of the regulation expire. As a result, it is submitted that the report of the Expert Commission should recommend that multi-employer pension plans which are designated as SOMEPPs should permanently be relieved of the obligation to be funded on a solvency basis. 

Recommendation: The report of the Expert Commission should recommend to the Minister of Finance that the Pension Benefits Act, R.S.O. 1990, c. P.8 and its regulations (the “PBA”) be amended to permanently relieve multi-employer pension plans, designated as SOMEPPs from any obligation to be funded on a solvency basis.  

Statutory Limits on Employer Obligations

One of the key attractions for employers of multi-employer plans such, as the NHRIPP or the MSPP, is that they limit the obligations of employers to remitting the contributions required by the terms of their collective agreements and to providing the information necessary to administer the plan.  Employers participating in a multi-employer plan are not responsible for funding any solvency or going concern deficiency which may arise and thus need not be concerned with the making of any special payments required by the regulator.

The Notice of Proposal issued by FSCO in regard to Participating Co-operatives matter, however, has raised some concern amongst employers that they risk being found jointly and severally liable for the payment of any funding shortfalls which may arise in the event of the windup of a multi-employer plan. This concern may deter some employers from participating in multi-employer pension plans and could result in some employees being denied the benefits of pension plan membership.

The Trustees of the NHRIPP and the MSPP submit that these employer concerns could easily be remedied by redrafting portions of the PBA.  Currently, the PBA is drafted to deal primarily with single employer pension plans with only a handful of provisions dealing explicitly with multi-employer plans, such as section 14(2) which permits accrued benefits in a multi-employer plan to be reduced.  

The understanding in Ontario and most other Canadian jurisdictions has been that if a multi-employer pension plan is wound up while under-funded, the benefits of members are reduced to the level capable of being funded immediately prior to the windup in order to eliminate the funding shortfall.  However, section 75 of the PBA, as currently drafted, does not differentiate between multi-employer and single employer pension plans and might thus be interpreted (as has been done by FSCO) to require employers participating in a multi-employer plan to fund any deficit existing on windup. 

Recommendation: The report of the Expert Commission should recommend to the Minister of Finance that the PBA be amended to explicitly provide that:

(a)
employers participating in a collectively-bargained multi-employer pension plan (i.e. one in which contribution rates are set by collective agreement and which is administered by a Board of Trustees no fewer than half of whom are representatives of plan members) are only responsible for making the contributions required by their collective agreements and providing the information required to administer the plan; and

(b)
employers participating in a collectively-bargained, multi-employer pension plan are not responsible for eliminating any funding deficit which may exist upon windup.  

Subsection 80(8) of the PBA

Subsection 80(8) of the PBA deals with the situation in which the union representing a bargaining unit of employees, participating in a multi-employer pension plan, is displaced by another union, pursuant to section 62 of the Labour Relations Act, 1995, S.O. 1995, c. 1, Sched. A and the bargaining unit members thus become members of a different multi-employer pension plan. In such circumstances, section 80(8) requires that the administrator of the first plan must transfer all the assets and liabilities of the members who elect such a transfer to the administrator of the second plan. The administrator of the second plan is statutorily required to accept such transfers.

The Trustees of the NHRIPP and the MSPP submit that the mandatory acceptance of a  section 80(8) transfer is unnecessary and should be eliminated. The Trustees of the NHRIPP, in particular, have experience with section 80(8) transfers and have found them to administratively complex, time consuming and expensive given the inherent difficulties in determining what the value of pension benefits accrued in one plan will be in another pension plan which may utilize a different benefit structure entirely. 

The Trustees of the NHRIPP and the MSPP submit that a decision to change bargaining agents is typically due to issues entirely unrelated to the pension plan and note that the Trustees of a multi-employer pension plan, in their capacity as Trustees, have no control over the representational issues which may give rise to a bargaining unit’s decision to change bargaining agents.  Additionally, as the fiduciary obligations multi-employer pension plan Trustees have to deferred members are no less than their fiduciary obligations to active members, it is submitted that former plan members who do not transfer their benefits to the new plan in no way endanger their accrued benefits by not doing so. However, the Trustees submit that individuals who do change bargaining agents due to a displacement application should continue to enjoy all the portability options they currently have pursuant to section 42 of the PBA.   

Recommendation: The report of the Expert Commission should recommend to the Minister of Finance that the PBA be amended to provide that, in the event of a change in bargaining agents in the circumstances described in section 80(8), the administrator of the second plan may decline such a transfer in the same way that pension plan administrators currently may decline to accept a transfer of benefits from another plan pursuant to section 42(a) of the PBA.  

Actuaries and other Service Providers as Fiduciaries 

Subsection 22(5) of the PBA permits the administrator of a pension plan, which in the case of a multi-employer pension plan is the Board of Trustees, to employ agents to perform any act required in the administration of a pension plan or the administration and investment of the pension fund. Subsection 22(8) provides that such agents are subject to the same standards as is the administrator pursuant to subsections 22(1) (the prudent person standard), 22(2) (the all relevant knowledge standard)  and 22(4) (the no conflict of interest standard). Despite these provisions, the Trustees of the NHRIPP and the MSPP submit that the issue as to which entities owe fiduciary obligations to plan members is far from clear.  

For example, FSCO’s July 2007 “Report on the Pension Plan Examination of the Ontario Municipal Employees Retirement System” stated that “it is FSCO’s position that, for the purposes of the Act (the PBA), in particular section 22(5), an agent is anyone hired/retained by the administrator to perform a function that the administrator is responsible for performing in the administration of the pension plan and  in the administration and investment of the pension fund.”   However, the report went on to note that others adopt the narrow common law definition of agent (a person who is able to affect the principal’s legal position in respect of strangers to the relationship by entering into contracts or selling property) in an effort to exclude themselves from the obligations contained in section 22 of the PBA.   

Similarly, the long-standing practice in Ontario is for pension plans to enter into contractual relationships with corporations which provide actuarial and frequently other human resource consulting services. However, recently an Ontario court has found that such a corporation cannot be convicted of breaching section 22 of the PBA because the wording of the regulation provides that only the individual actuary is capable of committing such a breach.   R. v. Norton [2006] O.J. No. 2631

Another Ontario court has found that the duty of care imposed upon an agent of the administrator of a pension plan pursuant to subsection 22(8) of the PBA does not apply to employees of an agent, Mackinnon v. Ontario Municipal Employees Retirement Board [2006] O.J. No 3295 at para 24. (Mackinnon is currently under appeal.) As a result, in one fact situation the court determined that only the individual employee is capable of breaching section 22 while in another it was determined that it was only the employer which was capable of committing such a breach.

The Trustees submit that in order to eliminate the current confusion regarding whether or not a service provider has any fiduciary obligations to plan members, the PBA should provide that service providers and the firms which may employ then owe fiduciary obligations to plan members. 

Recommendation:  The report of the Expert Commission should recommend to the Minister of Finance that the PBA be amended to explicitly provide that service providers (i.e. actuaries, administrators, auditors, custodians, investment managers, legal counsel, etc.) and the firms which may employ them owe fiduciary obligations to plan members.

Multi-jurisdictional Issues

In his speech to the Conference Board of Canada’s 2007 Pensions Summit in May of this year, David Dodge, the Governor of the Bank of Canada, supported the creation of large, multi-employer pension plans to make it easier for smaller employers to provide their employees with the benefits of membership in a defined benefit pension plan. Both the NHRIPP and the MSPP are such plans as most of their contributing employers are too small to individually sponsor a single-employer, defined benefit pension plan.  
However, the expansion of both plans is being hampered by the increasing diversity of the pension legislation of the various Canadian jurisdictions. The lack of consistency in the various pension regimes increases the costs and administrative complexity of multi-jurisdictional pension plans and limits their ability to utilize the economies of scale achieved in one jurisdiction to expand plan membership into other jurisdictions.  

As noted above, both the NHRIPP and the MSPP now have members in jurisdictions other than Ontario so the staff of the Multi-Sector (MS) Non-Profit Benefit Plan Administrators is well aware of the complexity inherent in dealing with the administrative regimes of multiple jurisdictions. Moreover, they are also aware of the fact that many of the discrepancies between the various legislative regimes are differences of form rather than substance in that they provide for different time periods and mechanisms for achieving the same ends. For example, the time limits for exercising portability options, the mechanisms for waiving a pre-retirement death benefits or a joint and survivor pension vary greatly while generally not providing a member in any one province with substantially greater protection than a member subject to another jurisdiction.    

Other discrepancies between the various legislative regimes are more substantive. In fact, the MSPP Trustees have decided that given the terms of Quebec’s Supplementary Pension Plans Act, R.S.Q. c. R-15.1 regarding multi-employer pension plans, they are not willing to make participation in the MSPP available to employees subject to that legislation. The Trustees of the NHRIPP and the MSPP submit that increased efforts should be made to harmonize the pension legislation of the various Canadian jurisdictions so as to reduce the costs and complexity of maintaining multi-jurisdictional plans. However, such harmonization should not be at the expense of the rights and entitlements of plan members in Ontario. Harmonization must not result in a race to the bottom. 

The 1968 Memorandum of Reciprocal Agreement allows the sponsor of a multi-jurisdictional pension plan to register the plan with the regulator of the province where the plurality of the plan membership is employed.  However, the Reciprocal Agreement does not adequately address the differences in minimal entitlements provided under different pension regimes thus making the administration of multi-jurisdictional plans unnecessarily expensive, complicated and uncertain. While the pension industry has long interpreted the Reciprocal Agreement as providing that administrative issues will be in accordance with the legislation of the province of registration and benefit entitlements will be in accordance with the legislation of the province of employment, many issues do not readily fall into either category.  For example Regulation 489/07 requires that multi-employer plans must be able to reduce accrued benefits while Quebec’s pension legislation prohibits such reductions. As a result, the funding rules of one province conflict with the benefit rules of another.  More importantly, the courts have found that the Reciprocal Agreement does not expressly provide when the legislation of the province of registration should be followed rather than the province of employment. 
In recognition of the need for updating the Reciprocal Agreement, the Canadian Association of Pension Supervisory Authorities (“CAPSA”) has been developing a revised Reciprocal Agreement for presentation to the various pension jurisdictions of Canada. The Trustees of the NHRIPP and the MSPP submit that the Expert Commission should encourage the province of Ontario to continue to work with CAPSA and to increase its efforts with other Canadian jurisdictions to harmonize Canada’s pension legislation so as to reduce the costs and complexity inherent in administering a multi-jurisdictional pension plan in Canada. 
Recommendation: The report of the Expert Commission should recommend to the Minister of Finance that Ontario increase its efforts to work with all provinces to harmonize their pension legislation (while ensuring such harmonization does not result in a reduction of the entitlements of Ontario members) and to adopt a revised Reciprocal Agreement. 

1. Statutory Limits on Settlor Obligations

Based on their understanding of current trust law, the Trustees of the NHRIPP and the MSPP take the position and act on the basis that each trustee of a multi-employer pension plan serves as a Trustee in his or her personal capacity despite having been appointed by a union or an employer.  As a result, the individual Trustees are personally responsible for their actions as Trustees. Trustees do not act as representatives or agents of any other entity, including the settlors of the trust who may have appointed them, as doing so would represent a breach of the Trustees’ fiduciary obligations to beneficiaries of the trust  

Recommendation: The report of the Expert Commission should recommend to the Minister of Finance that the PBA be amended to explicitly state that the settlors of the trust fund of a multi-employer pension plan are not liable for the decisions or actions of the Trustees who actually administer that fund. 

Enforcement

The Trustees of the NHRIPP and the MSPP rely upon local unions’ utilization of the grievance and arbitration provisions of their collective agreements to ensure that employers make their required contributions in a timely fashion.  For the most part, the grievance and arbitration procedures have been adequate to the task and, as noted above, contribution delinquencies are not currently a significant issue for either plan. 

However, we note that subsection 4(4) of the PBA regulations requires that contributions be made within 30 days of the end of the month for which the contributions were payable. Only FSCO can prosecute a breach of subsection 4(4) of the regulations. 

In the past, the NHRIPP has on occasion sought the assistance of FSCO in collecting outstanding contributions.  It has done so only after having obtained multiple arbitration awards directing the employer to remit the outstanding contributions forthwith and after efforts to enforce the awards have been fruitless. However, the response of the regulator has been somewhat less than enthusiastic in that no reply at all was received until almost a year after the request for assistance.

Recommendation: The report of the Expert Commission should recommend to the Minister of Finance that the PBA be amended to provide that should the administrator of a multi-employer pension plan provide FSCO with evidence that an employer has failed to make the required contributions and continues to do so despite an arbitrator’s award directing it to do so, FSCO is required to initiate the prosecution of that employer for breaching section 99 of the PBA.

2. Funds Owing To Missing Former Members

Pension plans are often unable to locate missing former members following their termination of membership. They are thus unable to refund the contributions of former members who did not become vested, pay former members their minimal lump sum payments or transfer their accrued benefits to another form of retirement savings vehicle. This is particularly the case with multi-employer plans as such plans typically have break-in-service rules which provide that membership in the plan does not automatically terminate with the end of the employment relationship. These break-in-service provisions, which often provide that membership in a multi-employer plan continues for up to 24 months after the last contribution was received, are intended to permit plan members to switch employers while remaining members of the pension plan.  While such provisions are of assistance to plan members, they can also result in a termination statement being issued two years after the termination of employment, by which time the former member may have moved without providing a forwarding address.    

Pension plans are also frequently unable to locate beneficiaries following the death of an active or deferred member or the former spouse of a member who becomes entitled to receive a pension when the member retires.  In a defined benefit plan if the member never comes forward to claim his or her benefit, those accrued benefits may eventually be used for the funding of benefits generally. However, there are costs associated in keeping missing members on the books.  These costs can be substantial in the case of a wound up plan which is unable to locate all of its former members and their beneficiaries.  Currently such plans are prevented from being wound up entirely until all the outstanding accrued benefits have been distributed or application is made to have the remaining funds paid into the court. Such applications to the court create additional expenses for the plan.   

Permitting administrators to pay the commuted value of accrued benefits of missing members or their beneficiaries to the Office of the Public Guardian and Trustee or a similar body should also be available to the administrator of a pension plan which is being wound up if that administrator cannot locate every individual who is entitled to receive a benefit.

If a missing member eventually contacts the pension plan seeking his or her benefits he or she would then be directed to that public body to obtain it. 

Recommendation: The report of the Expert Commission should recommend to the Minister of Finance that the PBA be amended to permit the payment of the commuted value of accrued benefits owing to missing plan members, or their beneficiaries, to the Office of the Public Guardian and Trustee, or a similar body, upon the administrator demonstrating that reasonable efforts have been made to locate the missing member. 

3. Recovery of Overpayments

The Trustees of the NHRIPP and the MSPP submit that a pension plan should be able to reduce the commuted value of a plan member’s accrued benefits in order to recover any overpayment arising from deliberate misrepresentation or fraud by that member. 

It is not difficult to imagine a scenario in which a relatively young plan member receives a substantial benefit from a pension plan by, for example, submitting a fraudulent claim for a disability pension.  Should such a fraud later be discovered by the plan administrator, it may be uncollectible other than perhaps by way of setoff against future pension payments, particularly if the member has no assets against which an order from the civil courts can be exercised. 

In such circumstances, a plan administrator should be able to seek the approval of the Superintendent of Financial Services to reduce the commuted value of that member’s accrued benefits to recover the overpayment rather than requiring the plan to wait for 20 or 30 years until the member begins to actually receive a pension which the administrator may then seek to reduce to recover the overpayment.  

Recommendation: The report of the Expert Commission should recommend to the Minister of Finance that the PBA be amended to explicitly provide that pension plans, which overpay a plan member due to fraud or a deliberate misrepresentation by the member, may apply to the Superintendent of Financial Services for permission to reduce the commuted value of that member’s accrued benefits in order to recover the overpayment. 

4. Mandatory Indexing

As noted above, the contribution obligations of employers participating in the NHRIPP and the MSPP are set by their collective agreements. The employers’ only obligations are to provide those contributions and the information required to administer the plans. Employers are not responsible for the funding of solvency or going concern deficiencies. Changes in contribution rates must be secured during the collective bargaining process.  The Trustees are unable to unilaterally increase the rate of contributions regardless of the funding level of the plans.  

The Trustees of the NHRIPP and the MSPP support, in principle, the concept of the mandatory indexing of pensions. However, indexing is simply not practical for multi-employer pension plans, such as the NHRIPP and the MSPP, which are unable to unilaterally increase the rate of contributions.  However, by the same token, employers participating in such plans have no right to share in any surplus which may develop nor may they take contribution holidays. Should a surplus develop in a multi-employer pension plan, the typical course of action to reduce that surplus would be an ad hoc benefit increase. 

The Trustees note that when the government of Ontario last considered the mandatory indexing of pensions in its response to the Task Force on Inflation Protection of Employment Pension Plans, it concluded in its March 1989 consultation paper “Building on Reform: Choices for Tomorrows Pensions” that “Multi-Employer Pension Plans (MEPPs) have characteristics of both defined benefit and defined contribution plans in that contribution levels, rather than benefit levels are set be negotiations.” It then went on to conclude that given this reality, the indexing of the pensions paid by multi-employer plans should not be subject to the mandatory indexing it was recommending for single employer defined benefit plans. 

Recommendation: In the event that the report of the Expert Commission recommends the mandatory indexing of pensions to the Minister of Finance, multi-employer plans for which contribution rates are set by collective agreements should be exempted from such indexing.  Instead, the Trustees of such plans should be statutorily obligated to consider increasing the quantum of pensions in pay at the time other benefit increases are being considered.    

5. Investments

A major responsibility of Trustees of multi-employer pension plans is overseeing the investment of the assets of the plan. The Trustees of the NHRIPP and the MSPP believe that this responsibility includes an obligation to have a framework for choosing investments which weeds out, to the extent practical, those which do not meet minimum standards of good governance and corporate responsibility. 

Corporate governance issues have recently received considerable media attention as a result of malfeasance by directors and senior managers of some major corporations. Steps appear to have been taken by securities regulators, the auditing profession and others to improve corporate governance.

However, other corporate activities, which are equally offensive and also affect the value of the securities of the corporation, have received less attention. These concerns come under the general heading of socially responsible investments (“SRI”). The Trustees appreciate this is a major and sometimes contentious topic. Until recently there has been considerable concern about the ability of the Trustees to take these issues into account without breaching their fiduciary duties.

A report commissioned by the United Nations sets forth the United Nations Principles for Responsible Investments (“UNPRI”). While general in nature, they do reflect a useful consensus by a variety of players in the pension investment world about the validity of taking these issues into account.

The major legal concern in applying tests to determine if the investments are socially responsible is that the Trustees are at risk of being accused of a breach of their fiduciary duties by considering criteria which promote a political or philosophical agenda rather than maximization of returns on investments.  The UNPRI deals with this by linking environmental, social and corporate governance issues to the performance of the investment portfolios. The UNPRI translates environmental and other issues (which arguably are not the job of the Trustees) into a concern about the long-term viability and returns in investments that do not meet these standards (which clearly is a legitimate concern of the Trustees).

While these internationally drafted and recognized principles are useful, they do not fully answer the concerns of Trustees about the risks associated with establishing SRI criteria.

Manitoba dealt with this issue in its investigation of possible pension reform in 2003.  The report resulting from that investigation recommended that employers and pension plan trustees should be permitted to consider non-financial criteria in relation to pension plan investments provided such considerations are made within the context of the requirements of the current legislation. Manitoba’s Trustee Act, R.S.M. 1987, c.T160, already recognized that it was permissible to use non-financial criteria without committing a breach of trust if in making the policy or decision the Trustee exercised the judgment and care that a person of prudence, discretion and intelligence would exercise in administering the property of another. The report recommended that the pension legislation be similarly amended to explicitly apply to pension plans.  The Trustees of the NHRIPP and the MSPP would support a requirement that pension plans which utilize non-financial criteria must disclose this fact and a description of the criteria to all members who are entitled to receive or will become entitled to receive a benefit from the plan.  

Recommendation: The report of the Expert Commission should recommend to the Minister of Finance that the PBA be amended to explicitly provide that pension plan Trustees are permitted to consider non-financial criteria in relation to pension plan investments provided such considerations are made in the context of an overall pension investment strategy and the tests of prudence otherwise applicable to the Trustees are satisfied and to provide for the disclosure of the consideration of non-financial criteria to plan members and beneficiaries.

6. Disclosure of Amendments 

Section 26 of the PBA currently requires that pension plan members receive notice of any adverse amendment at least 45 prior to the registration of such an amendment. The section also provides that members must receive notice of any plan amendment, within the prescribed time period, unless the Superintendent dispenses with the notice requirement because: the amendment is technical in nature; will not substantially affect the pension rights of members; if a trade union representing members has approved the amendment; or if the amendment is to a multi-employer plan established pursuant to a collective agreement or a trust agreement. 

The Trustees of the NHRIPP and the MSPP submit that the exemption to the notice requirements for multi-employer plans is unnecessary and should be eliminated. They submit that transparency is vitally important to all pension plan members and the members of multi-employer plans have just as much right to receive advance notice of adverse amendments as do members of single employer plans. 

Recommendation: The report of the Expert Commission should recommend to the Minister of Finance that the PBA be amended to eliminate the exemption for multi-employer plans from the notice requirements currently contained in section 26 of the PBA.

All of which is respectfully submitted.

LIST OF RECOMMENDATIONS

TO THE

EXPERT COMMISSION ON PENSIONS

FILED ON BEHALF OF THE

NURSING HOMES AND RELATED INDUSTRIES PENSION PLAN

7. Solvency Funding 

Recommendation: The report of the Expert Commission should recommend to the Minister of Finance that the Pension Benefits Act, R.S.O. 1990, c. P.8 and its regulations (the “PBA”) be amended to permanently relieve multi-employer pension plans, designated as SOMEPPs from any obligation to be funded on a solvency basis.  

8. Statutory Limits on Employer Obligations

Recommendation: The report of the Expert Commission should recommend to the Minister of Finance that the PBA be amended to explicitly provide that:

(a)
employers participating in a collectively-bargained multi-employer pension plan (i.e. one in which contribution rates are set by collective agreement and which is administered by a Board of Trustees no fewer than half of whom are representatives of plan members) are only responsible for making the contributions required by their collective agreements and providing the information required to administer the plan; and

(b)
employers participating in a collectively-bargained, multi-employer pension plan are not responsible for eliminating any funding deficit which may exist upon windup.  

9. Subsection 80(8) of the PBA

Recommendation: The report of the Expert Commission should recommend to the Minister of Finance that the PBA be amended to provide that, in the event of a change in bargaining agents in the circumstances described in section 80(8), the administrator of the second plan may decline such a transfer in the same way that pension plan administrators currently may decline to accept a transfer of benefits from another plan pursuant to section 42(a) of the PBA. 

10. Actuaries and other Service Providers as Fiduciaries

Recommendation:  The report of the Expert Commission should recommend to the Minister of Finance that the PBA be amended to explicitly provide that service providers (i.e. actuaries, administrators, auditors, custodians, investment managers, legal counsel, etc.) and the firms which may employ them owe fiduciary obligations to plan members.

11. Multi-jurisdictional Issues

Recommendation: The report of the Expert Commission should recommend to the Minister of Finance that Ontario increase its efforts to work with all provinces to harmonize their pension legislation (while ensuring such harmonization does not result in a reduction of the entitlements of Ontario members) and to adopt a revised Reciprocal Agreement.

12. Statutory Limits on Settlor Obligations

Recommendation: The report of the Expert Commission should recommend to the Minister of Finance that the PBA be amended to explicitly state that the settlors of the trust fund of a multi-employer pension plan are not liable for the decisions or actions of the Trustees who actually administer that fund.

13. Enforcement

Recommendation: The report of the Expert Commission should recommend to the Minister of Finance that the PBA be amended to provide that should the administrator of a multi-employer pension plan provide FSCO with evidence that an employer has failed to make the required contributions and continues to do so despite an arbitrator’s award directing it to do so, FSCO is required to initiate the prosecution of that employer for breaching section 99 of the PBA.

14. Funds Owing To Missing Former Members

Recommendation: The report of the Expert Commission should recommend to the Minister of Finance that the PBA be amended to permit the payment of the commuted value of accrued benefits owing to missing plan members, or their beneficiaries, to the Office of the Public Guardian and Trustee, or a similar body, upon the administrator demonstrating that reasonable efforts have been made to locate the missing member.

15. Recovery of Overpayments

Recommendation: The report of the Expert Commission should recommend to the Minister of Finance that the PBA be amended to explicitly provide that pension plans, which overpay a plan member due to fraud or a deliberate misrepresentation by the member, may apply to the Superintendent of Financial Services for permission to reduce the commuted value of that member’s accrued benefits in order to recover the overpayment.

16. Mandatory Indexing

Recommendation: In the event that the report of the Expert Commission recommends the mandatory indexing of pensions to the Minister of Finance, multi-employer plans for which contribution rates are set by collective agreements should be exempted from such indexing.  Instead, the Trustees of such plans should be statutorily obligated to consider increasing the quantum of pensions in pay at the time other benefit increases are being considered. 

17. Investments

Recommendation: The report of the Expert Commission should recommend to the Minister of Finance that the PBA be amended to explicitly provide that pension plan Trustees are permitted to consider non-financial criteria in relation to pension plan investments provided such considerations are made in the context of an overall pension investment strategy and the tests of prudence otherwise applicable to the Trustees are satisfied and to provide for the disclosure of the consideration of non-financial criteria to plan members and beneficiaries.

18. Disclosure of Amendments

Recommendation: The report of the Expert Commission should recommend to the Minister of Finance that the PBA be amended to eliminate the exemption for multi-employer plans from the notice requirements currently contained in section 26 of the PBA.
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